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} COOPERATION OF COUNTY BAR GROUPS 


HE BULLETIN is the medium of acquainting members of the local Bar 
with the progress and activity of our own association, affiliated associations 
and the organized bars of other California cities and states. 


It is intended to foster and maintain close contact with the members, and 
© to establish a friendly, helpful and neighborly relationship with local bar 
| associations and unorganized bar groups throughout the county. 


: With these functions in mind, THe BULLETIN will endeavor to inform 
“members from month to month, of the activities of their own Bar, as well 
as matters of current interest to the profession in other states. The many 
_ problems of the Bar in general—in every state—and the action taken to solve 
'them should be of deep concern to all of us. 


THe ButLtetin will discuss these problems; those of special interest to 
| California lawyers in particular, as well as those of general interest to the pro- 
| fession everywhere. Very few members have the opportunity of learning what 
' other state and local bar organizations are doing in connection with the study 
) and investigation of our common bar problems. To supply information on 
F these matters will be one of the functions of your official publication. 


If there has been, heretofore, a lack of news of the doings of local county 
)bar associations, it was due to the failure of those groups to provide THE 
3 BuLLeTIN with such news. While efficient and conscientious in other regards, 
bar associations have largely ignored the fact that their fellow members of the 
| State Bar are deeply interested in their activities on matters of common concern. 


It is hoped that every bar association in the county will charge one certain 
| committee or individual with the duty of notifying THe BuLLetin, monthly, 
| of action taken by their association on matters of interest to other associations 
| or groups, especially the election of officers. 
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ALLEN W. ASHBURN 


Followi 


President 
Senior Vice-President 


Junior Vice-President 


Isaac Pacht, Harry J. 







I. Blair Evans, Pasadena. 








Trustees from active membership: 
Roy V. Reppy, George M. Breslin, 


Trustees from affiliated membership: 
John B. Clock, Long Beach. 
Frank M. Moody, Glendale. 


Trustees who hold over for 1939: 
Isidore B. Dockweiler, Julius V. 
Petrosso, Ewell D. Moore, Hallack 
W. Hoag; R. B. Bidwell, Glendora, 
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OFFICERS AND TRUSTEES FOR 1939 


Results of Balloting Announced 


ALLOTS cast by members of the Los 
Angeles Bar Association for officers 
and trustees for 1939, were counted on 


Jan. 16, and the results announced. 


ng were elected: 


Allen W. Ashburn 
Herbert Freston 
J. C. Macfarland 


McClean. 





HERBERT FRESTON 
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APPROVED LAW LIST 


FTER long consideration, the American Bar Association has approved 

34 domestic and 10 foreign law lists, each of which was made the subject 
of a thorough investigation. The number of such publications competing for the 
business of lawyers is shown to be 260. It is estimated that the legal profession 
pays out for law listing service, $15,000,000 a year, much of which was of no 
value whatsoever. 


sLETIN 


> Los The A. B. A. laid down certain standards of responsibility and service, and 
also provided a sanction to deter lawyers from doing business with unapproved 
lists, in the form of a canon of ethics, declaring it improper for a lawyer to 
ed on permit his name to appear in other than an approved list. 


fficers 


inced. The lists are classed as: General law directory, 1; selective general lists, 
11; selective commercial lists, 18; selective insurance lists, 4; foreign lists, 10. 


Following is the approved list as promulgated by the A. B. A.: 


GENERAL 
Martindale-Hubbell, New York. 


SELECTIVE GENERAL 


American Bank Attorneys, Cambridge, Mass.; The American Bar, Minne- 
apolis; American Counsel Association, Boston; The Bar Register, New York; 
Campbell’s List, New York; The Expert, St. Paul; The Lawyers’ Directory, 
burn Cincinnati; The Lawyers’ List, New York; Russell Law List, New York; 
Standard Legal Directory, New York; Sullivan’s Law Directory, Chicago. 
eston 
SELECTIVE INSURANCE 


American Insurance Lawyers’ Association, Peoria, Ill.; Best’s Recommended 
Insurance Attorneys, New York; Hine’s Insurance Counsel, Chicago; The In- 
surance Bar, Chicago. 


rland 


SELECTIVE COMMERCIAL 


American Lawyers Annual, Cleveland; American Lawyers Quarterly, Cleve- 
land; A. C. A. List, New York; Attorneys’ List (U. S. F. & G.), Baltimore; 
The B. A. Law List, Milwaukee; Clearing House Quarterly, Minneapolis; 
Columbia List, New York; The Commercial Bar, New York; The C-R-C At- 
torney Directory, New York; Forwarders’ List of Attorneys, Chicago; The 
Haythe Guide, New York; International Lawyers’ Law List, New York; 
Mercantile Adjuster, Chicago; The National List, New York; The United 
Law List, New York; Wilbur Directory of Attorneys and Banks, New York; 
Wright-Holmes List, New York; Zone Law List, St. Louis. 





FOREIGN 


Canada Bonded Attorney, Toronto; Canada Legal Directory, Toronto; 
Canadian Law List, Toronto; Diary for Lawyers, London; Empire Law List, 
London; International Law List, London; Kimes International Directory, Lon- 
don; The awL List, London; Scottish Law Directory, Edinburg; Scottish Law 
List, Edinburg. 
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ASK SUPREME COURT 
TAKE ORIGINAL JURISDICTION IN 
CONTEMPT FOR UNLAWFUL PRACTICE 


AN FRANCISCO lawyers recently instituted a contempt proceeding in 

the Supreme Court, asking the court to take jurisdiction in a contempt of 
court proceedings upon the activities of collection agencies where they may 
be regarded as constituting the practice of law. Decision on the collection 
agency question will require determination first whether the Court should 
entertain an original proceeding of this kind. 


The two attorneys, John E. Anderton and Melbert B. Adams, the latter of 
whom is chairman of the Barristers Club unauthorized practice committee, named 
a particular agency which, according to their affidavits, is engaged in soliciting 
claims for suit, preparing pleadings and actually signing the names of attorneys 
to papers on file in the Municipal Court. 

The case is one of first impression in California, and there are no de- 
cisions of the Supreme Court construing its powers. The objective at which 
the petitioners are aiming is to prevent any collection agency from engaging in 
the business of furnishing legal services and from interfering with the relationship 
of attorney and client by interposing itself between the beneficial owner of the 
assigned claim and the attorney. Petitioners seek a declaration of law to the 
effect that it is improper for a lay person to select the attorney who is to 
represent the assignor in a claim transferred for collection only. 

If the Supreme Court so holds, the decision will have far reaching effect— 
especially in view of the fact that a committee of the State Bar has been at- 
tempting to work out a solution of the general problem with the Association 
of Collection Agencies. 

Some forty prominent San Francisco attorneys have filed a declaration of 
interest in the proceeding before the Supreme Court. 

In their points and authorities, Anderton and Adams cite cases wherein 
the contempt order has issued upon an original application on the theory that 
attorneys are officers of the court, and the Supreme Court, having control over 
the admission and disbarment of attorneys, necessarily has power to protect 
their office against intrusion by unlicensed persons. 





A CHALLENGE: “You cannot permit the metropolitan bars to be crowded 
with thousands of lawyers beyond the needs of the community and then expect to 
discipline those lawyers for falling into bad ways when they have not been invited 
to come into a situation where they cannot honestly live. 


“You have carried the flag forward on the intellectual side. The great 
problem of this Association, in my judgment, is to determine how the bar is to 
prevent overcrowding, the bringing to the bar of hundreds every year, of people 
who are doomed to disappointment and certain not to be needed in the community 
where they elect to practice, and the problem of how to put that kind of pro- 
fessional pride in one’s achievement, in one’s character, into our large, scattered, 
diverse bars in the great centers of population, and to give the same kind of sturdy 
character to the standards of professional conduct as we had a hundred years ago 
in the small community and as we all hope to have in every community. There 
is your challenge, ladies and gentlemen!” 


—Justice Owen J. Roberts before American Bar Association. 
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NEW BAR LECTURE COURSE 


HE Los Angeles Bar Association has announced a series of lectures by Pro- 
fessor Shelden D. Elliott, of the Law School of the University of Southern 





od California, on the subject of Trade Regulation. The first of the series was given 
y may on January 17. Following is the list of dates and subjects: 
— January 17—Contracts and Combinations in Restraint of Trade: Contracts 
in restraint of trade and covenants not to compete. Combinations and monopo- 
ter of lies; the Sherman Anti-Trust Act, The California Cartwright Act. Trade 
named associations. 
mae January 24—Trade Marks, Trade Names, and Advertising: Trade-marks and 
trade names; trade secrets and customers’ lists; protection of ideas; false and 
a an misleading advertising. 
which January 31—Unfair Methods of Competition and Unfair Trade Practices: 
hip The Federal Trade Commission; Disparagement and misrepresentation of 
of the competitor’s products; Interference with competitor’s rights, trade relations, 
to the and contracts. 
wal February 7—Price Regulation: Resale price maintenance, Fair Trade Acts; 
ect— Sales below cost, Unfair Practices Acts; Price discrimination, Anti-Discrimina- 
en at- tion Acts. 
ciation The lectures will be held at Porter Hall, University Avenue, University of 
: Southern California, from 7:30 to 9:30 in the evening on the dates specified, 
soa. and a registration fee of $5.00 for the course of lectures will be charged to 
al members of the Los Angeles Bar Association, and a registration fee of $10.00 
y that for such course will be charged to lawyers who are not members of the Los 
l over Angeles Bar Association. The fee entitles the registrant to admission to the 
brotect four lectures. 
The Committee feels that a great deal of uncertainty exists concerning the 
topics to be covered by these lectures, and that in Professor Elliott they have 
owded selected as lecturer a man who is thoroughly familiar with the subjects and who 
ect to can present them in an intelligent and interesting manner. 
nvited 
J. C. Macrartanp, Chairman, 
t - Harry J. McCrean, 
people Georce W. Dryer, 
nunity HerRBertT L. HAN, 
f pro- Maurice SAETA, 
ttered, Daviy TANNENBAUM, 
“ap Committee on Law Lectures. 
There 
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Attorneys’ 
Center 


SPRING STREET 
AT FIFTH 


Calling Your Attention to 


ROWAN 
Building 


N.E. Cor. 5th and Spring 
Room 326 


PHONE TUcker 7303 





SECURITY 
Building 


S.E. Cor. Sth and Spring 
Room 401 


PHONE TUcker 3341 





Citizens National 
Bank Building 
N.W. Cor. 5th and Spring 
Room 400 
PHONE VAndike 6079 


. New high speed elevator equipment— 


the latest in design and development 
now being installed. 


. A few excellent suites can be arranged 


—well located and attractively finished 
and decorated. 


. Location most central—in the financial 


district within 5 minutes to courts and 
civic center. 


. Especially convenient for attorneys. 


. Close to all forms of transportation— 


urban and interurban—convenient for 
clients and witnesses. 


. Limit height garage and other ample 


parking facilities (special rates to ten- 
ants). 


Law library for tenants. 


+ 


MODERATE RATES 


Call — write or ‘phone — for information 


R. A. ROWAN & CO. 


300 ROWAN BUILDING 
TRINITY 0131 
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BILL TO PREVENT LAY PRACTICE BEFORE 
GOVERNMENT DEPARTMENTS 


ONGRESSMAN O’TOOLE, of New York, has reintroduced his bill, pre- 
sented at the last session of Congress, but not acted upon, to prevent and 
make unlawful the practice of law before government departments, bureaus, 
commissions, and their agencies by others than duly licensed attorneys at law. 


Bar Associations throughout the country have been asked to support the 
measure by passing appropriate resolutions and forwarding notice of such 
action to the House Judiciary Committee, to which the bill has been referred. 
The Los Angeles Bar Association Board of Trustees has approved the bill in 
principle. 


The measure provides, in part: 


“That no representative of any person, corporation, association, 
partnership, or any other legal entity, except a sovereign State, mu- 
nicipal corporation, or any political subdivision thereof, shall in any way 
present to, prosecute before, or compromise with any department, 
bureau, commission or other executive or administrative agency of the 
United States any claim, proceeding, or other matter when the interpre- 
tation or construction of the Constitution or statutes of the United 
States is involved, affecting any rights arising or created thereunder, 
in return for any compensation, gift, or reward, or promise thereof 
unless such representative shall be an attorney at law who is duly 
licensed and admitted to practice law before the court of last resort 
in the District of Columbia or in the State, Territory, or insular 
possession of the United States in which he or she is, or has been, a 
resident at the time of being so licensed to practice law, and unless said 
attorney at law shall also be duly licensed or authorized to practice or 
not otherwise prohibited by law or regulations from practicing before 
the department, commission, or other agency of the United States 
having jurisdiction over or before which is pending such claim, pro- 
ceeding, or other matter, in accordance with such rules and regulations 
as may be prescribed by the head of such department, bureau, commis- 
sion, or other agency.” 


The bill provides a penalty of $1000; or imprisonment for not more than 
six months, for violation of the terms thereof. 





Heirchasers: It is noted with satisfaction that the State Bar has attacked 
the heir-chasing problem with vigor. A bill to control the practice will probably - 
be presented to the legislature when it convenes in January. One such case is 
now on appeal to the Supreme Court. 


Bar Welfare: Missouri Bar Association’s Committee on Bar Welfare 
urges a survey of that state’s bar members to ascertain facts on income, over- 
crowding and such matters. A survey of the Connecticut Bar in 1938, shows 
the average income of lawyers in that state is between $2000 and $3000 per 
annum. 
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AGREED VALUE VERSUS REASONABLE VALUE 
IN MECHANIC’S LEIN ACTIONS 


By Winthrop M. Crane, of the Los Angeles Bar 


F the services or materials for which a mechanic’s lien is claimed were furnished 
at an agreed price which exceeds their reasonable value, which sum is the 
measure of the lien recovery? 


The question is sufficiently important to warrant a judicial reply upon 
which mechanic’s lien claimants and property owners can safely rely. Conflicting 
adjudications have created uncertainty as to the true rule applicable to a certain 
class of situations within the scope of this inquiry. In view of the substantial 
number of mechanic’s lien cases that have passed through out appellate courts 
during the last fifty years, it is little short of amazing that one may search in 
vain for a final, authentic answer to the question. 


The problem does not arise in all mechanic’s lien actions. Admittedly a 
contractor can impress a lien in the amount specified to be paid to him under 
his agreement with an owner, without reference to what is the fair value of his 
performance under the contract.1_ Conversely, in the absence of a fixed price, 
neither a contractor nor any other claimant has a lien in excess of the reasonable 
value of his services or materials.2 On the other hand, if the agreed value of 
the subject matter of a lien is less than its reasonable value, the claimant is 
limited to the former amount. Excluded from consideration is the restrictive 
effect of the recordation of the agreement between a landowner and his con- 
tractor accompanied by the requisite bond,* and likewise the protection afforded 
an owner when he posts and records a notice of non-responsibility.» The ques- 
tion, then, is confined to a situation where a claimant furnishes labor and/or 
materials to a contractor or subcontractor for an agreed amount and seeks to 
foreclose a lien in this sum upon the owner’s interest in the property improved. 
For expediency, the term “claimant” will generally be used to designate one who 
deals only with a contractor or subcontractor and enters into no contractual 
relations with the landowner or one holding the premises under him, such as 
a lessee.® 


PROBLEM 


A contracts with B to erect a building upon B’s land. C agrees with A 
to furnish for use in the improvement a quantity of bricks for the agreed price 
of $1,000. Their reasonable value, however, is but $950. C delivers the bricks 
which are incorporated into the structure. Unpaid, C attempts to foreclose a 
mechanic’s lien for $1,000 against the property. The transaction is free of 
fraud and the figure of $1,000 is not an improvident price. Is C -entitled to 
a mechanic’s lien for $1,000 or only $950? 

The landowner contends that irrespective of the claimant’s right to a per- 
sonal judgment against the contractor for $1,000, the property has not benefited 
beyond the sum of $950, the reasonable value of the bricks and that it will be 


1Boscus v. Bohlig (1916), 173 Cal. 687. 

“San Pedro Lumber Co. v. Kreis (1931), 111 Cal. App. 466. 

3Code of Civil Procedure, Sec. 1183. 

4Ibid. 3. 
oa of Civil Procedure, Sec. 1192; English v. Olympic Auditorium (1933), 217 
Cal. 631. 

6Under such circumstances the owner is free from personal liability to the claimant. 
Golden State B. M. Co. v. Fireman (1928), 205 Cal. 174. 
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inequitable to charge the land with the larger sum. The claimant replies that 
to so limit his recovery against the land will unjustly deprive him of his 
legitimate profit of $50 in the transaction and insists that such a rule, in so far 
as the benefits of the mechanic’s lien law are involved, confines him to a 
nominal gain from the transaction. The problem is persistently present, for 
artisans and materialmen customarily sell their services and materials at agreed 
prices rather than upon the basis of their reasonable value, probably because of 
the greater profit differential afforded by sales at stipulated figures and a general 
recognition of the fact that a dispute as to the fair worth of any item may 
necessitate a lawsuit for its determination. 


BASIC MEASURE 


Inasmuch as the right to a mechanic’s lien originates in the constitution, it 
is not surprising to there find the basic measure of a lien recovery. Since 1879 
the constitution’ has provided a lien “for the value” of the labor bestowed or 
materials furnished in connection with an improvement. This criterion is re- 
peated in Section 1183 of the Code of Civil Procedure, where the details of the 
right are amplified and a procedure for its enforcement provided. Reciting that 
mechanic’s liens shall not, in the case of claimants other than a contractor, be 
limited as to amount by any contract price agreed upon between the contractor 
and owner (except by the recordation of their contract and the filing of the 
statutory bond), the code section states that a lien shall not in any case exceed 
in amount the reasonable value of the labor done or material furnished, or 
both, for which it is claimed, nor the price agreed upon for the same between 
the claimant and the person by whom he was employed.’ This reference to the 
price fixed between a claimant and the one to whom he furnishes the subject 
matter of his claim as the measure of his lien recovery indicates that the terms 
“agreed value” and “reasonable value” fall within the import of “value” as used 
in the constitution. 


Obviously, then, the correct answer to the question propounded must be 
predicated upon the meaning of the constitutional phrase “for the value” 7. ¢., 
whether in the situation assumed it represents the agreed value or reasonable 
value of the bricks. 


The decision in Jewell v. McKay® was the first to construe the phrase. There 
the Supreme Court unequivocally adopted the agreed value rule, saying with 
respect to the words “for the value” 


“In the first place, the phrase is not used in contradistinction from 
‘price’ or ‘agreed value.’ It cannot possibly have been the intention 
that a contractor, material-man, or laborer, who agrees for a certain 
sum, can have a lien for a greater sum upon the ground that the value 
of what he furnished is greater. It is probably true that where a sub- 
contractor, material-man, or laborer agrees with the original contractor 
for more than he is entitled to, upon the understanding between them 
that it shall be made out of the property, there would be such a fraud 
as would vitiate the claim. But aside from such a case, we think that 
the word ‘value,’ in the above provision, is to be construed so as to 
mean ‘agreed value,’ in cases where there is an agreed value.” 


TArticle XX, Sec. 15. 


8With respect to the problem created when liens in the aggregate exceed the reason- 
able value of the services or materials covered thereby, see Union Supply Co. v. Morris 
(1934), 220 Cal. 331, and Haupenthal v. Bert L. Perry, Inc. (1934), 138 Cal. App. 199. 


982 Cal. 144 (1889). 
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AGREED VALUE RULE 


Two years later, in Booth v. Pendola,® the issue was again presented under 
different circumstances. The contract between the owner and contractor was 
void because not recorded as then required by the statute.1 The owner con- 
tended that since the value of the subject matter of certain asserted liens was 
neither alleged nor found upon by the trial court, the lien judgments based thereon 
were fatally defective. The case was first decided in department where, without 
mention of Jewell v. McKay, it was concluded that since there were agreed 
prices, the claimants were entitled to foreclosure judgments in these amounts. 
Sitting in bank, the court reversed its position and held that while the presence 
of stipulated values constituted a prima facie showing of reasonable value and 
would under proper circumstances support a finding of value, the total absence 
of an allegation and finding on the subject precluded any award. The claimants 
unsuccessfully urged that liens for the agreed prices were created on the theory 
that, in spite of the void owner’s agreement, his contractor was, under the code, 
still the owner’s agent to the extent of sustaining this result. While this case 
definitely establishes that when the agreement between the owner and his con- 
tractor is void, claimants are restricted to lien recoveries measured by the reason- 
able value of their services and materials, it impliedly approves the court’s 
prior ruling that if the owner’s contract is valid, the agreed value principle 
controls. 


Shortly thereafter the agreed value rule was again applied in Joost v. 
Sullivan, in the following language: 

“Appellant claims that there was no evidence of the reasonable 
value of the work done by the plaintiffs. As the memorandum of the 
contract between Westcott and the owner is sufficient, the contracts be- 
tween the contractor and the subcontractors are conclusive, both as to 
their principal contracts and as to contracts for extra work, so far as 
they fixed the value. Where the value was not fixed by contract other 
proof of value must be made. To prevent misapprehension it may be 
added that, if the memorandum filed was not in compliance with the 
statute, the contract price agreed by the contractor to be paid to the sub- 
contractors is evidence of value, but such evidence may be rebutted.” 


A few years later, for the fourth time, the problem was considered in 
Macomber v. Bigelow.'* The contract between the owner and contractor was 
void because not recorded. While the opinion is somewhat confusing as to its 
exact ruling with respect to the question under discussion, the court apparently 
held that certain claimants, in spite of the invalidity of the owner’s agreement, 
were entitled to liens for the agreed value of their services. If such is the 
decision, it extends the rule adopted in Jewell v. McKay, and Joost v. Sullivan, 
but conflicts with the reasonable value principle as applied in Booth v. Pendola. 


This quartette of rulings handed down within a ten-year period appears to 
have conclusively disposed of the question by an unqualified acceptance of the 
agreed value concept when the owner’s contract is valid, so that in the absence 
ot fraud, mistake or improvidence, a claimant furnishing services and/or ma- 
terials to a contractor or subcontractor at an express price is entitled to enforce 

1088 Cal. 36 (1891). 

11Since 1911 the validity of the owner’s contract has not depended upon its re- 
cordation (Stats. 1911, p. 1313). 


12(1896) 111 Cal. 286. 
13(1899) 126 Cal. 9. 
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a lien in that amount.'* Presumptively these decisions established a rule of thumb 
to this effect. In practice, however, the contrary has occurred. The consistent 
failure of our appellate courts to recognize and apply these agreed value cases 
has rendered practically innocuous their force and influence as precedents and 
has, in turn, created a definite uncertainty as to the true principle applicable to the 
problem under discussion. 


REASONABLE VALUE CRITERION 


Within a year the persistent question reappeared in Bringham v. Knox. 
As in Booth v. Pendola, the owner’s contract was unrecorded and therefore 
void. The claimants’ lien recited and his complaint alleged that he furnished 
railroad ties at an agreed price. This statement was not denied and at the trial 
no evidence as to the value of the ties was introduced. The court awarded a 
lien in the amount of the agreed price upon the assumption that it represented 
the reasonable value of the ties. Upon appeal it was ruled that since the com- 
plaint was not demurred to for uncertainty for failing to allege value and there 
was no evidence disclosing that the agreed value exceeded the reasonable value 
of the ties, a prima facie case of reasonable value was made and the award 
was correct. In support of its ruling the court cites Jewell v. McKay, Booth v. 
Pendola and Joost v. Sullivan. The decision is in no wise hostile to the agreed 
value rule but merely liberalizes the holding in Booth v. Pendola as to the pro- 
cedural and evidenciary aspects of the reasonable value principle. The opinion 
14The rule under these decisions has been free from the possible qualification sinc: 
1911, when the requirement of recordation of the owner’s agreement ceased. 

15(1899) 127 Cal. 40. 
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merits no criticism except, perhaps, for its citation of the agreed value rule cases 
of Jewell v. McKay and Joost v. Sullivan, which did not involve the effect of a 
void owner’s contract but unqualifiedly applied the agreed value doctrine. Un- 
fortunately, however, inopposite use has been made of this decision. Due either 
to a mistaken conception of its factual basis or some other reason difficult of 
discernment, the case has been repeatedly cited and relied upon as holding that 
regardless of the invalidity of the owner’s agreement with his contractor, a 
claimant within the class under discussion is never entitled to enforce a lien 
for an amount exceeding the reasonable value of the services and/or materials 
for which it is claimed, even though they were furnished for an agreed price. 
Commencing within a year after this decision was rendered and continuing with 
but one interruption to the present time, there appears a uniform line of 
adjudications by both the Supreme Court and District Court of Appeal postulated 
upon the premise that the reasonable value criterion is the exclusive measure of 
the lien of such a claimant.!® 


These decisions rely primarily upon Bringham v. Knox, with secondary 
resort to Booth v. Pendola, neither of which supports this conclusion. While 
these two cases hold that as a matter of evidence and procedure, proof of the 
fixed price of an item constitutes a prima facie showing of its reasonable value 
and in the absence of a controversy on this point a lien in that amount will be 
sustained, they consistently ignore or reject the agreed value rule as theretofore 
adopted by the Supreme Court. Whatever the explanation of this phenomenon, 
the resultant incongruity in the decisional law continues to be fruitful source 
of confusion. The anomalous situation is aggravated by the fact that these 
reasonable value cases make no mention whatever of the presumably controlling 
Supreme Court precedents to the contrary. Viewed in light of its ancestral 
background, such judicial progeny is most disconcerting, particularly to ex- 
ponents of the principle of stare decisis. 


About 15 years after the Supreme Court last applied the agreed value 
doctrine, it was suddenly revived by the District Court of Appeal.’* At the trial 
the owner argued that notwithstanding the claimant had furnished services at an 
agreed price, his lien was limited to their reasonable value. Agreeing, the court 
permitted the owner, over the claimant’s objection, to present evidence that the 
reasonable worth of the services was less than their stipulated price. The 
claimant then introduced proof that their agreed value and reasonable value were 
the same. In the face of this conflicting evidence a lien for less than the agreed 
price was awarded. Upon appeal and in reliance upon Jewell v. McKay and 
Macomber v. Bigelow, the agreed value rule was resuscitated and the foreclosure 
judgment increased to the amount of the fixed price, the court saying: 


“Moreover, while the complaint in this action contains an allega- 
tion that the agreed price is a reasonable one, the action was based 
upon a contract in which the terms were fixed and definite, and judg- 
ment should have been given for the full amount prayed for. 

Section 1183 provides that certain designated persons shall have a lien 
‘for the value’ of the labor done and materials furnished ; and this phrase 
has been construed to mean, in the absence of fraud, the ‘agreed value’ 
in cases based upon contract.”?8 
16For ry see Carpenter v. Furrey (1900), 128 Cal. 665; Coghlan v. Quartararo 
(1911), 15 Cal. z 662; Blanck v. Commonwealth (1912), 19 Cal. App. 720, Boscus v. 


Bohlig (1916), i P cal. 687, and Ashorieted Wholesale Electric Co. v. S. H. Kress & 
Co. (1936), 11 Cal. App. (2d) 592. 


17Hardwood Interior Co. v. Bull (1914), 24 Cal. App. 129. 
18Unfortunately the Supreme Court was not petitioned to hear this cause. 
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Since the foregoing decision the agreed value principle has been uniformly 
ignored and the reasonable value rule repeatedly upheld as the exclusive guide 
for ascertaining the amount of the lien of a claimant within the group involved. 
This curious status of the decisional law becomes more perplexing when it 
is recalled that ever since 1911 the validity of the owner’s contract has not been 
dependent upon its recordation. Since invalidity of the owner’s agreement was 
the sole cause and basis for the adoption of the reasonable value concept in 
Booth v. Pendola and Bringham v. Knox, it is difficult to perceive why the 
courts still adhere to the rule.’ 


Inasmuch as claimants normally furnish their services or materials to a 
contractor or subcontractor at agreed prices, the controversial question is at 
least latent in all foreclosure suits of the character involved. It is therefore 
surprising that for nearly forty years the Supreme Court has never been com- 
pelled to review and clarify the situation. Counsel frequently advise claimants 
that they may enforce liens for the agreed value of their services and materials, 
while owners are conversely informed that they can accomplish the reduction 
of such claims to their reasonable value limits by establishing that the former 
exceeds the latter. If the trial court is a proponent of the. reasonable value 


19Conflicting answers to the problem are found in other jurisdictions. Upholding 
the agreed value rule: Sierra Nev. Lbr. Co. v. Whitmore (1901), 24 Utah, 130 (66 Pac. 
779; Speara v. Lawrence (1894), 10 Wash. 368 (38 Pac. 1049); and Smith v. Wilcox 
(1903), 44 Ore. 323 (74 Pac. 708) (74 Pac. 710). Contra: Lanier v. Lovett (1923), 25 
Ariz. 54 (213 Pac. 391). 
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principle, it admits evidence of market value. Proof that this figure is less than 
the agreed price is facile of production. The claimant seeks to show that the 
agreed worth is at least equivalent to the reasonable value amount. Upon this 
record the trial court frequently awards a lien judgment which is a compromise 
as to amount. Irrespective of which rule is applied, justifiable grounds for an 
appeal are laid. The situation invites litigation, for claimants are reluctant to 
forego legitimate profits and land owners rebel against payment of liens as- 
sertedly excessive in amount. 


TWO DOCTRINES ANALYZED 

A comparative analysis of the two doctrines appears to preponderately 
favor the merits of the agreed value rule. The reasonable value principle fre- 
quently operates to deprive a claimant of all but nominal profits in so far as his 
lien rights are concerned. He discovers that in spite of his right to freely 
contract for the sale of his services or materials for the best price obtainable, 
the operative result of the rule is to arbitrarily substitute a lower price and 
restrict his lien recovery accordingly. The liberal and progressive attitude of 
the courts in construing the mechanic’s lien law clearly warrants a sustention 
of the agreed value concept, for only by its application to the class of cases 
under discussion can the constitutional mandate be fully executed.?° 


The owner's complaint that the agreed value doctrine compels him to pay 
more than the reasonable worth of the benefits conferred upon his property is 
not convincing, for he can secure himself against this risk by taking any of 
several available precautions. By filing for record his agreement with his 
contractor accompanied by the statutory bond, all lien liability is restricted to the 
unpaid balance of the contract price. In lieu of this safeguard he can retain 
control over the disbursement of the building funds and at all times withhold 
an amount reasonably sufficient to satisfy any unpaid claims. The owner may 
even reserve the right to scrutinize and approve before they are made, all purchases 
of labor and materials furnished to the improvement. Finally, even though 
fraud, mistake or improvidence is reflected in the agreed amount for which a 
lien is asserted, the owner is protected against injustice or imposition by the 
broad equity powers of the court.” 


Since the constitution provides a basic yardstick for determining the 
amount for which a mechanic’s lien may be enforced, perhaps the troublesome 
contradictions in the decisional law reviewed would best be remedied by a Su- 
preme Court decision announcing the correct principle and overruling, where 
necessary, all conflicting cases. 


20This conclusion is buttressed by the repeal in 1911 of the limitation of the aggre- 
gate amount of liens to the owner’s contract figure; Roystone Co. v. Darling (1915), 
171 Cal. 526. 

21Haupenthal v. Bert L. Perry, Inc. (1934), 138 Cal. App. 198. 
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NEW YORK’S BAR PROCTORSHIP 


WO YEARS AGO, by legislative act, the office of Bar Proctor was established 

for the Eighth Judicial District of New York State. Mr. Karl A. McCormick 
has filled the office since its creation, and has just made his report to the Supreme 
Court, Appellate Division, Fourth Department, for the second year. 


It contains so many facts and comments affecting the problems of the bar in 
his jurisdiction, which are the common problems of the Bar everywhere, that Tue 
BULLETIN presents a digest of the report. 


The Act creating the office defines three branches of work to be performed 
by the Proctor, namely: 


1. To cooperate with the Committee on Character and Fitness in the 
investigation and report to the court on each applicant for admission to the bar; 


2. The investigation and report to the court of all charges of unethical 
conduct against members of the bar; and 


3. The investigation and report to the court of all cases that come to the 
Proctor’s attention of illegal practice of the law by persons or corporations. 


As time elapses, the report says, and the office becomes better known, 
constant requests are made by the public and members of the Bar for services 
not specified in the law which created it; that from the beginning, “it has 
seemed that what was needed most to help the public better to understand the 
legal profession, was a place where there could be a meeting place for the 
citizen and the profession, where misunderstandings between lawyer and client 





A GUIDE 


= 
THROUGH THE TAXATION MAZE 


ATTORNEYS, TAX ACCOUNTANTS, OWNERS OF 
LARGE ESTATES are all interested in this 


Bank’s new informative booklet, dealing 
with income, inheritance, estate and gift 
taxes. Contains also work sheets; Com- 
parison of California taxation with other 
States. Ask for a copy. 


SECURITY- FIRST NATIONAL BANK OF LOS ANGELES 


MEMBER FEDERAL RESERVE SYSTEM *« MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





BAR 


coulc 
ee 
expe 
repu 
arch 


actio 
actus 


tions 
to c 
on t 
the 

“the 
corr 
profe 
shor 





ished 
mick 
reme 


ar in 
THE 


rmed 


the 
bar; 


hical 


» the 
ions. 


own, 
vices 
has 
| the 
the 
lient 


BAR BULLETIN 145 


could be talked over with a disinterested agency, and where the citizen could 
see a different picture of the profession than he visualizes by an unfortunate 
experience with one lawyer, or by reading a highly misleading article in a 
reputable magazine, or viewing a dramatic movie portraying the lawyer as the 
arch enemy of decent society.” 


The report makes some very pertinent remarks on the necessity for bar 
action to bring to the public some general knowledge of what the lawyer 
actually does and what he is actually trained and licensed to do. 


“Only recently,” says Mr. McCormick’s report, “have the active organiza- 
tions of lawyers throughout the country recognized the necessity for the bar 
to continually interpret its aims and usefulness to the public.” He comments 
on the “vast amount of misinformation in the minds of the citizens regarding 
the profession ;”’ on the over-crowded condition of the bar, and suggests that 
“there can be only one place that this highly unsatisfactory condition can ever be 
corrected, and that must be where the students seek to prepare to enter the 
profession,” . . . “that law courses still hold out one of the cheapest and 
shortest periods of preparation of any of the professions.” 


On the subject of “Admission to the Bar,” the report says: 


“It is true that there is some character test involved in requiring 
an applicant to pass two years of college work and to cope suc- 
cessfully with a modern law school course in an approved law school. 
But it must also be recognized that this is not enough. The great 
importance of being able to assure the public that the men who receive 
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a lawyer’s license are all, actually, as well as theoretically, ‘of good 
moral character,’ demands that every effort be made to bring this 
about. The great difficulty in finding out the true character of appli- 
cants for admission to the Bar has made progress in the field of charac- 
ter and fitness examination extremely slow. At the present time in the 
majority of states, little is done other than to require the presentation 
of letters or certificates from reputable members of the Bar and then 
to call the candidates in for a rather cursory examination by members of 
the local committee. In perhaps seventy-five per cent of the cases this 
is all that is necessary. But in the other twenty-five per cent a more 
careful procedure is warranted if there is to be any real sifting of the 
wheat from the chaff. 

“The small amount of attention which has been given to this sub- 
ject is shown by the meagerness of the statistics as to rejections by 
character committees. ‘ 

“The State of Pennsylvania has been attempting to provide some 
kind of effective character tests since 1928. There the rules require 
that each student upon commencing the study of law must register with 
the State Board of Law Examiners. He fills out a questionnaire. He 
must select a member of the Bar as his preceptor and he must select 
three citizen sponsors. He must give their names and addresses in this 
questionnaire. He also registers with the County Board in the county 
in which he intends to practice, if and when he is admitted. The State 
Board then forwards the questionnaire and blank questionnaires for the 
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preceptor and citizens to the County Board. The County Board mails 
the questionnaires to the parties, and upon their return the chairman 
of the County Board appoints two members of the Board as a com- 
mittee to interview the applicant. These two members of the committee 
appoint a time and require the applicant to call, bringing his sponsors 
if desired, although this may be dispensed with. If the members of 
the committee are satisfied after the interview, reading questionnaires, 
and such personal inquiry as may seem proper, they report favorably 
on the application in the form of their own questionnaires which are 
filed with the County Board. The County Board at its meeting approves 
the application and certifies the same to the State Board. Under this 
practice, the County Board has the responsibility of the character quali- 
fications of the applicants, but subject always to review upon an appeal 
by the applicant to the State Board. The State Board in turn is subject 
to appeal to the Supreme Court.” 


On the subject of unethical conduct the Proctor says: 


“The work of this office which deals with unethical conduct of 
lawyers, has grown rapidly in volume during the past year. This does 
not mean that lawyers in this district are any more delinquent in their 
conduct than in past years. It simply means that the public is using 
this office more and more to air their grievances against members of 
the profession. 


have 
ban “A very large percentage of these complaints do not in any way 
reflect upon the lawyers’ integrity. These complaints, to a great extent, 
dern, are the result of misunderstandings with members of the profession 
aes and their clients. Many of them are the result of lack of information 
civic or misinformation in regard to what has transpired. When the matter 
oe is discussed by this office with the complainant and information fur- 
slot nished, much more than a majority of these complainants are satisfied 
and resume friendly relations with their attorney. In many cases, the 
me attorney involved, never knows that a complaint has been made to this 


vin 
wail office. In other cases, the attorney involved is invited to meet with 


a his client at this office and discuss their differences. 


omg “While there are a certain proportion of the public who are un- 
SYS reasonable and vindictive, this number is small. The great majority 
_ of the public is fair-minded and when they are helped to understand 
ices, the facts in connection with their difficulty, they are perfectly willing 


acl to concede that their former judgment of their lawyer was erroneous.” 
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THE BAR JINX FOR 1939 


The excellence of the comedy produced by members of the bench and bar 

at the annual Jinx, December 17, 1938, deserves special mention even at this 

late date. In order that those taking part in the production may receive 

well-merited mention, and to preserve the record in permanent form The 
Bulletin prints the cast of characters herein below. 


HUGH LOEFER 
versus 
GOOD EARTH SHOVEL COMPANY 
a corporation 

A one and one-half act drama presented in three acts. 
Time: Tomorrow. 
Place: Unknown. 

Written by ALEXANDER BLUME, Brooklyn, New York 
With interpolations by Leonard Coney, Robert Ford 
and Kenneth N. Chantry 


Directed by KENNETH N. CHANTRY 
CAST OF CHARACTERS 


In the inverse ratio of their appearance: 
Bailiff Slug.. Mayor (Throw ’em Out) Bowron 
ee : <3 se = bane L. Lewinson 
Blank Belcher, attorney for plaintiff... Robert E. Ford 


Assistant to Belcher... ‘: ............Hon, Thomas P. White 
Joe Chider, attorney for defendant... ' .-.....-....Forrest A. Betts 
Assistant to Chider EEE ert eee eee ‘Hon. Marshall F. McComb 
Hugh Loefer La =—=—hO TS 
Judge Charlie Tricky Dn § 
Dr. I. C. Fissures, B. O.. OMe a. ee 
Mrs. Hugh Loefev....... iia -Hon. Oda Faulconer 
In-A-Door Dockweiler.. imagals Hon. Isaac Pacht 
Prof. Egg Foo Yong... sesaes Soreamees Lamar Butler 
Expert on Shovels... 2. yous ptiutn ance 1 ......Ray Stanbury 
Dead Pencil Dick, court reporter. REE NK Lowell Matthay 
Hawker........ wenn ss iahaabenaeealie Milton Black 


JURORS 
Hon. Hartley Shaw Hon. Georgia Bullock 
Hon. B. Rey Schauer Hon. Clement D. Nye 
Hon. Goodwin Knight Hon. Frank Smith 
Hon. Frank C. Collier Hon. Clement Shinn 
Hon. W. Turney Fox Hon. Joseph Vickers 
Hon. Walter Gates Hon. Benj. J. Scheinman 


STOOGES 

Herman Selvin W. I. Gilbert, Jr. 

Ned Marr Stanley Gleis 

Milton Black Wm. D. Behnke 

Jack W. Hardy Betty Marshall Graydon 

J. W. Mullen, Jr. Phil T. Meyers 

Sid Cherniss Grant B. Cooper, and 
Santa Claus 

GENERAL CHAIRMAN: ROBERT E. FORD 
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cation. Most of all we want contributions of articles by mem- 
bers on subjects of interest and assistance to others in practice. 
Every lawyer is capable of writing articles on some technical 
subject, arising out of his own practice experience. Won’t you Hon« 
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ACT TO ESTABLISH COUNTY COURTS 
SUBMITTED TO SUPERVISORS 


COMMITTEE ON JUSTICE COURT LEGISLATION 
900 HALL OF RECORDS 
December 30, 1938 


Supjyect: Proposed Legislation Concerning the 
Organization of Inferior Courts in 
Los Angeles County. 


HoNORABLE BOARD OF SUPERVISORS 
FirtH Frioor, HALL oF REcorDs 


GENTLEMEN: 


On October 7, 1938, your Board referred the above matter to this com- 
mittee with instructions to investigate the problem of administration of justice 
in the inferior courts and to make recommendations for presentation to the next 
State Legislature with regard thereto. 


It is the recommendation of this committee that a bill be proposed to the 
State Legislature, establishing a system of county courts in those counties having 
a population of more than 900,000 inhabitants. 


In each county where such a county court is created, justice courts are 
automatically eliminated and no other courts inferior to the Superior Court 
will be allowed, except the municipal courts, city, and police courts. 


The proposed act prescribes for the constitution, regulation, government, 
procedure and jurisdiction, of the court, for appeals therefrom, and for the 
election and appointment of the judges, clerks and other attaches of such courts, 
their term of office, qualifications and compensation, and for the selection of 
jurors therein. 

Briefly, the act establishes one court in unincorporated territory inferior 
to the Superior Court, which court shall have jurisdiction in all parts of the 
county, save only in incorporated cities having or which in the future establish 
municipal courts. The jurisdiction of the court will be substantially the same 
as that of municipal courts, in general, $2,000 for civil actions and all mis- 
demeanors. There will be sixteen judges, elected at large throughout the county. 
Their salaries are fixed at $5,000 a year. 

The Sheriff is authorized to act as Marshal for the court. 

The judges may select a Chief Court Clerk from a civil service list prepared 
by the county civil service commission. All other officers, clerks and attaches 
will be selected by the clerk from civil service lists, with the exception that 
provision is made for the clerk to appoint persons now employed by the justice 
courts into the new county court system. The salaries of all officers of the 
court, except only the judges, are to be fixed by the Board of Supervisors. 


The judges of the court will elect one of their membership to act as 
presiding judge and are authorized to make rules and regulations for the conduct 
of the court’s business. The presiding judge may assign judges to the various 
departments of the court. The language of the law presumes that there shall 
be more court rooms than there are judges, and specifically authorizes the 
Board of Supervisors to designate the places in which courts shall be located, 
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thus making it possible to serve all parts of the county adequately. It is 
assumed that judges will be required to travel from court to court. 


The advantages of the proposed plan as contrasted with the present justice 
court system may be summarized under five general heads: 
Jurisdiction 
Judges 
Clerks 
Organization 
Cost 


JURISDICTION: 

Under the existing law there are two classes of justice courts in counties 
having a population of over 900,000, the “B” court whose jurisdiction is limited 
to civil actions involving less than $300 and misdemeanors where the maximum 
sentence is six months or less and maximum fine $1,000 or less, or both; and the 
“A” courts whose jurisdiction extends, in general, to civil actions involving 
$2,000 or less and all misdemeanors, except in those cases where the juvenile 
court has original jurisdiction. 


Due to the limited types of action which can be handled in “B” courts, 
it is impossible for the citizens of a large part of the County of Los Angeles 
to have the benefit of an inferior court unless they bring action in the municipal 
courts. The proposed court will be county-wide, having the same general 
jurisdiction as the present municipal courts. Litigants may bring their actions 
in a court in their immediate community or where an action is brought in some 
other part of the county presiding judge may transfer cases to a court in or 


near the community of the litigants. It will be possible to have available in 
such communities as Lancaster, Whittier, Calabasas, Signal Hill and Downey 
a court whose jurisdiction in criminal and civil matters is comparable to that 
of municipal courts. 


Finally, it will be possible to equalize the case load falling on the various 
judges as the result of the provision which allows presiding judge to transfer 
cases from department to department in the court. 


JUDGES: 

One of the most potent criticisms of the present justice courts is the fact 
that in the Class “B” courts, persons not qualified to practice law may become 
justices of the peace, while in the “A” courts the judge must be an attorney. 
There is no provision which requires that he have an adequate period of practice 
before standing for a justiceship. Moreover, justices in both classes of courts may 
practice law on the side, a factor which makes it difficult for them to give their 
full time and attention to the work of the courts. 


Finally, the salary paid to justices of the peace is not commensurate with 
the duties and responsibilities involved. All of these evils, the proposed law 
will correct. 


Before an individual may stand for a judgeship he must have been admitted 
to the bar in California and must have had at least five years of legal practice. 
All judges are specifically prohibited from practicing law and are required to 
spend their full working day in the service of the court. 


The proposed law provides a salary of $5,000 a year. This amount exceeds 
the largest salary now being paid to any justice of the peace in counties having 
a population of more than 900,000 by $800.00. Some justices in such counties 
are paid as low as $75.00 a month. 





ficat 
a fu 
elect 
qual 


CLE 


justi 
trati 
each 
serv 


thou 
slack 
justi 


cedu 


will 
cour 
prep 


cour 
and 
adm 
trali: 
routi 
and, 
cour 


supe 
the | 
be n 


ORG 


each 
unifc 
An 
accot 
pure 


The 
of tl 
that 
the | 
come 
thori 
such 
inde} 
the 


LETIN 
It is 


ustice 


inties 
nited 
mum 
d the 
Iving 
renile 


urts, 
geles 
icipal 
neral 
tions 
some 
n or 
le in 
wney 

that 


rious 
nsfer 


fact 
come 
rey. 
ictice 
may 
their 


with 
law 


itted 
ctice. 
d to 


ceeds 
ving 
nties 


BAR BULLETIN 153 


Presumably, the more attractive salary rate, together with the rigid quali- 
fications outlined, will attract superior persons as candidates for judgeships. As 
a further incentive, the proposed law provides a term of six years for judges, with 
election on a county-wide basis. The assurance of longer tenure should stimulate 
qualified persons to seek judgeships. 


CLERKS: 

From the point of view of administration, the most difficult feature of the 
justice court organization is the absence of any centralized clerical and adminis- 
trative staff. In Los Angeles County, for example, there are 23 justice courts, 
each one of which has his own clerical staff chosen from within the township 
served by the court. 

This staff must be sufficient to meet the maximum needs of the court even 
though it would be possible to dispense with one or more of the clerks during 
slack times. No method is available whereby clerks may be moved about from 
justice court to justice court, as the need arises. 


Obviously, there can be no central indexing system, uniform clerical pro- 
cedures or standardized administrative practices. 


The creation of the office of court clerk, as proposed under the new law, 
will provide for a centralized clerical organization serving the entire county 
court. This clerk will be appointed by the judges from the civil service list 
prepared under the jurisdiction of the county civil service commission. 


It will be the duty of the clerk’s office to handle all records of the said 
court, to keep its accounts, files and indices, prepare its budget, handle materials 
and supplies, appoint all assistant clerks and other attaches, and to act as the 
administrative agency for the court. It will thus be possible to have a cen- 
tralized index of actions for the inferior courts, provide standardized clerical 
routines, transfer personnel from department to department as the need arises, 
and, in general, to improve the quality of the clerical work done in the various 
courts. 

Opportunity for advancement in the clerical service of the court will be 
superior to that offered in the justice courts. While it is true that clerks under 
the present system have civil service status, it is presumed that this status will 
be much strengthened by the terms of the new act. 


ORGANIZATION: 


There are at present 23 justice courts located in the County of Los Angeles, 
each one operating entirely independently of the other. There is only such 
uniformity of practice as has been forced upon the courts by the Auditor’s office. 
A master calendar is not possible. The development of uniform clerical and 
accounting practices cannot be effected. There is no real centralization of the 
purchasing and storing of supplies, nor the development of uniform procedures. 


In contrast, the organization of the new court will be a simple matter. 
The judges may make rules and regulations for the administration and conduct 
of the business of the courts. It is the duty of the clerk of the court to see 
that these rules and regulations are enforced. Moreover, by specific definition, 
the clerk and his subordinates are officers of the county, and will therefore 
come under the general provisions of the county government act, which au- 
thorized the Auditor to devise uniform accounting procedures for the use of 
such offices. It will thus be possible to have a central master calendar, a central 
index of actions, uniformity of procedures and specialized judges in so far as 
the geographic extent of the areas served by the court allows. 
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The use of the central clerical staff in the development of a county court 
budget and the controlled operation of its expenditure program during the course 
of the year will be a great advantage. 


COSTS: 

On the basis of the present budget of the justice courts, it will cost $84,900 
for the salaries of justices in 1939-40. The total salaries of judges in the pro- 
posed court will be $80,000. 

Clerical costs are now $74,540. It is estimated that by the practice of due 
economy in administrative organization, seven clerks can be eliminated, at a 
total salary of $10,560. However, it will be necessary to add the salary of an 
additional court clerk at $3,600, and probably two stenographers in the amount 
of $2,040, a total of $5,640, making a net saving of $4,920 on clerical costs. 
It is conservatively estimated that the salaries of two constables at $130 per 
month, or $3,120, can be saved. 

Careful reorganization of the civil division in the sheriff’s office in light 
of the establishment of county court, might make for additional savings. 

It is possible that additional savings in the purchase of, supplies, furnish- 
ings and furniture can also be made but no satisfactory estimate is available. 

There will also be some increased revenue from the increased case load 
caused by the enlarged jurisdiction of the court, probably between $5,000 and 
$10,000. Also, there will be an arbitrary fee of $1.00 assessed against each 
defendant on first appearance in civil actions. From this source there should 
flow a revenue of around $15,000. 


It seems safe to say that there will be a decreased cost of at least $12,940 
over the present justice courts budget, as well as a revenue increase from fees 
of between $15,000 and $25,000. 

In general, the proposed bill will simplify the administration of justice in 
the inferior courts, and make possible uniform inferior court practice and 
procedure throughout counties in which the law is applicable. 

It is the earnest recommendation of your committee that this bill be 
offered for the consideration of the forthcoming State Legislature. 

Respectfully submitted, 
H. F. Scovitte, Chairman, 
H. Leonarp KaurMan, Justice of Peace, 
J. M. Lowery, County Auditor, 
J. F. Moroney, Deputy County Counsel. 


COUNTY COURT ACT 


An act establishing county courts in counties having a population of more than 
nine hundred thousand inhabitants; prescribing their constitution, regula- 
tion, government, procedure and jurisdiction, and for appeals therefrom, and 
providing for the election and appointment of the judges, clerks and other 
attaches of such courts, their terms of office, qualification and compensation, 
and for the selection of jurors therein. 


The People of the State of California do enact as follows: 
Section 1. This act shall be known as “The County Court Act of 1939.” 


Sec. 2. A county court is hereby established in each and every county of 
the state having a population of more than nine hundred thousand inhabitants. 
Said court shall be a court of record. 





shall 
cour’ 
exce! 
suan 
State 
after 
prov 
pora 
juris 
All 

tabli 
cour 
in e 
actio 


Cour 
part: 


cour 
and 
and 
cour 
cone 


comy 
reco 
the 

cour 
cone 


hunc 
recet 


-LETIN 


court 
course 


84,900 


e pro- 


of due 
at a 
of an 
mount 
costs. 
O per 


light 


rnish- 
ilable. 
» load 
0 and 

each 
should 


[2,940 


1 fees 


ice in 
» and 


ll be 


than 
gula- 
, and 
other 
ation, 


939.” 
ty of 
tants. 


BAR BULLETIN 155 


Sec. 3. In each county in which a county court is hereby established there 
shall be no other courts inferior to the superior court except such municipal 
courts as may have been or may hereafter be established as provided by law and 
except also such courts as may have been or may hereafter be established pur- 
suant to the provisions of section 8% of Article XI of the Constitution of the 
State of California, and except also such courts as may have been or may here- 
after be established pursuant to the provisions of an act entitled, “An Act to 
provide for the organization, incorporation, and government of municipal cor- 
porations,” Statutes 1883, page 93, as amended, unless it is a court having 
jurisdiction in cases in which the claim or demand is fifty dollars or less. 
All existing inferior courts in counties wherein a county court is hereby es- 
tablished, except as hereinabove specified, shall be superseded by such county 
court. All actions pending and all records of every inferior court so superseded 
in each county wherein a county court is established shall become and be 
actions pending in and records of such county court. 


Sec. 4. The county court herein provided for shall be styled “The County 
Court of County” and the process of such court shall extend to all 
parts of the county wherein such court is established. 


Sec. 5. In the event that there is annexed to a city having a municipal 
court, territory comprising a part of the territory of a county court, the record of 
and cases pending in such county court arising in such territory shall continue 
and remain records of and cases pending in such county court and such county 
court shall continue to have and exercise jurisdiction in such cases to their 
conclusion. 

In the event there is severed from a city having a municipal court territory 
comprising a part of the city in which such municipal court is established, the 
records of and cases pending in such municipal court shall continue and remain 
the records of and cases pending in such municipal court, and such municipal 
court shall continue to have and exercise jurisdiction in such cases to their 
conclusion. 

Sec. 6. The county court in a county having a population of more than nine 
hundred thousand inhabitants shall be constituted and the judges thereof shall 
receive compensation as follows: 

(a) There shall be sixteen judges, each of whom shall receive five 
thousand dollars per annum, payable in equal monthly installments. 

(b) There shall be one clerk, to be appointed from a civil service 
list by the judges of the court, who shall be a county officer. 

(c) The deputies, assistants and attaches in the office of the said 
clerk shall be county officers and county employees, respectively, and 
shall be appointed by the clerk from the eligible civil service list of such 
county, provided that upon the organization of said court the deputies, 
assistants and attaches shall be chosen from among those holding corre- 
sponding positions in any of the inferior courts superseded by the said 
county court, except to the position of bookkeeping machine operator, 
stenographic secretary, stenographer and bookkeeper, to which positions 
appointments may be made from the civil service eligible list from 
persons not connected with any inferior court superseded, unless persons 
attached to such courts are found to be qualified for such positions. 

(d) The board of supervisors of the county in which said county 
court is established shall provide for the compensation of the clerk of 
said court and shall determine the number of such deputies, assistants 
and attaches as it shall find necessary to the proper conduct of the busi- 
ness of said court and shall provide for the compensation of such 
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deputies, assistants and attaches and the manner of their appointment 
and removal. 


Sec. 7. The judges of any county court shall be electors of the county in 
which such court is established and shall have resided within said county and 
outside of any city having a municipal court as herein defined for more than two 
years prior to their election or appointment. No person shall be eligible to the 
office of judge of any county court unless he shall have been admitted to practice 
before the Supreme Court of this state for at least five years prior to his election 
or appointment. The judges of said court shall not engage in any private law 
practice and they shall devote all of their time and attention during business 
hours to the duties of their office. 

Each of said judges shall execute an official bond in the sum of $2,000 in 
accordance with the provisions of section 954 of the Political Code. 


Sec. 8. Upon the passage of this act the justices of the peace of those 
townships having the greatest population as shown by the last preceding census 
taken under the direction of the Congress of the United States shall be and become 
the judges of said county court in the order of the size of the population of said 
townships and until all of the judgeships shall have been filled. 


Said judges shall be the judges of the county court of said county until such 
time as their successors are elected or appointed as hereinafter provided. 


Sec. 9. The first election of the judges of the county court shall be held 
at the time of the general state election in the year 1942. The judges elected at 
such election shall take office on the first Monday after the first day of January, 
1943. Immediately after the first election as herein provided, the judges shall 
divide their number by lot so that one-half thereof shall have a six-year term, 
from and after the first Monday after the first day of January next succeeding 
their election; and a like number shall have a four-year term. The clerk of said 
county court shall thereupon certify to the board of supervisors the result of the 
lot so taken and the board of supervisors shall thereupon, by resolution, declare 
that the term of office of the judges of said county court shall be as determined by 
said lot. Thereafter the term of office of the judges of said court shall be six 
years. 

Sec. 10. Any vacancy in the office of a judge of the county court shall be 
filled by appointment by the board of supervisors of said county, and any person 
so appointed shall hold office until the expiration of the term of the office to 
which he was appointed, and until his successor is elected and qualified. 


Sec. 11. When a county court has been established and organized as herein 
provided the board of supervisors with the approval of the several judges of such 
court shall designate the places within said county at which regular sessions of 
said court shall be held. 


Sec. 12. The county court shall be divided into as many departments as 
there are judges elected, appointed or assigned thereto. The judges of said court 
shall choose from their number a presiding judge, who shall serve for one year. 
The presiding judge may be removed at any time and another chosen in his place 
by a majority vote of the judges of said court. The presiding judge shall assign 
the judges to their respective departments; but any judge may preside in any 
department in case of the absence or inability to act of the judge of such depart- 
ment. In the absence or inability to act of the presiding judge, the remaining 
judges may select one of their number to act as presiding judge during such 
absence or inability; and his official acts during such time shall have the same 
force and effect as though made or done by the presiding judge. The presiding 
judge shall have power to apportion the business of said court among the several 
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departments and to transfer cases from one department to another, if necessary 
or convenient to facilitate the dispatch of the business of said court. The judg- 
ments, orders and proceedings of any session of the court held by any one or 
more of the judges of said court, shall be equally as effectual as though all the 
judges had presided at such session. 


Sec. 13. The salaries of the judges, clerks, officers and other attaches of 
each county court shall be paid out of the salary fund, or if there be no salary 
fund, then out of the general fund of the county in which any such court is 
situated. The board of supervisors shall provide suitable quarters for the county 
court and shall supply it with furniture, books and supplies necessary for carrying 
out its duties, and shall provide for the payment of the expenses necessarily 
incurred by any judge of said court incidental to the performance of his duties. 


Sec. 14. The district attorney of the county wherein said county court is 
established shall prosecute all misdemeanor charges in the county court, and shall 
represent the people on all appeals in criminal cases arising in said county court 
and shall appear for the respondent upon all writs of habeas corpus arising out 
of arrests or prosecutions for offenses triable in said county court; and in those 
counties having the office of county counsel it shall be the duty of the county 
counsel when requested by a judge of said county court to appear for and repre- 
sent such county court or such judge if such court or judge in his official capacity 
is made a party defendant in any action or proceeding. 


Sec. 15. The Sheriff of the county in which any such county court is estab- 
lished shall attend all sessions of the county court held within the county within 
which he is appointed whenever so required, and within his county must execute, 
serve and return all writs, process and notices delivered to him by superior courts, 
municipal courts, county courts, or by other competent authority. 


Sec. 16. The provisions of the Code of Civil Procedure not inconsistent 
herewith, relating to the commencement and prosecution of, and the practice, 
procedure, and enforcement of judgments and decrees in actions and proceedings 
in trial courts, shall apply to said county courts, except where special provision 
is made for particular courts, or where a general provision is not applicable by 
reason of jurisdictional limitations. 


Sec. 17. Each county court in this state, a majority of the judges concur- 
ring, may, by order entered upon the minutes of the court, appoint as many 
competent phonographic reporters as the business of the court may require, to be 
known as official reporters of such court and to hold office during the pleasure 
af the judges of said court. Such reporters, or any of them, must at the request 
of either party, or of the court, in a civil proceeding, or on the order of the 
court in a criminal action or proceeding, take down in shorthand all of the 
testimony, the objections made, the rulings of the court, the exceptions taken, 
all arraignments, pleas and sentences of defendants in criminal cases, the argu- 
ments of the prosecuting attorney to the jury, and all statements and remarks 
made, and oral instructions given by the judge; and if directed by the court, or 
requested by either party, must, within such reasonable time after the trial of 
such case as the court may designate, write out the same or such specific portion 
thereof as may be requested in plain and legible longhand, or by typewriter, or 
by other printing machine, and certify to the same as being correctly reported 
and transcribed, and when directed by the court, shall file the same with the 
clerk of the court. Sections 270 to 274, both inclusive, of the Code of Civil 
Procedure of this state are hereby made applicable to the qualifications, duties, 
official oath, certification of transcripts and fees of official reporters in county 
courts. 
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Sec. 18. Whenever the expression “municipal court” is used in this act it 
shall be construed to mean a court established pursuant to the provisions of section 
11 of Article VI of the Constitution of the State of California. 


Sec. 19. Whenever it shall come to the attention of a county court that any 
case has been filed therein which should properly have been filed in a municipal 
court established in a city of said county or in the superior court in and for said 
county, or whenever it shall come to the attention of a municipal court that any 
case has been filed therein which should properly have been filed in the county 
court of said county or in the superior court in and for said county, or whenever 
it shall come to the attention of the superior court of any county that any case 
has been filed therein, which should properly have been filed in a municipal court 
established in a city of said county or in the county court of said county, the 
court so discovering such error shall thereupon dismiss said case or, at the 
request of one of the parties thereto, immediately cause said case to be trans- 
ferred to the court in said county in which it should properly have been filed, 
certifying to said court the complete original record of said case. The court to 
which said case is so transferred shall thereupon review said record and shall 
approve so much thereof as it shall determine has been conducted according to 
law, without consideration, however, of the improper filing of said case. So much 
of the proceedings had and taken in said case and so much of the record thereof 
so approved shall thereupon be and become nunc pro tunc proceedings in and 
the record of the court to which said case is so transferred. Upon such transfer 
the plaintiff or party seeking such transfer shall pay to the clerk of the court to 
which said case is so transferred a fee of five dollars for filing said case and enter- 
ing in the register of actions the proceedings had therein. 


Sec. 20. The provisions of section 4300 (1) of the Political Code shall be 
applicable to said county courts. 


Sec. 21. The county court shall have exclusive original jurisdiction of all 
civil cases and actions arising within the county within which such county court 
is established but outside of any city in which a municipal court has been or shall 
hereafter be established of the following classes: 

(a) All cases at law in which the demand exclusive of interest or 
the value of the property in controversy amounts to two thousand dollars 
or less. 

(b) All actions for dissolution of partnership, where the total 
assets of the partnership do not exceed two thousand dollars; and all 
actions of interpleader where the amount of money or the value of the 
property involved does not exceed two thousand dollars. 

(c) All actions brought to cancel or rescind a contract when such 
relief is sought in connection with an action to recover money, not 
exceeding two thousand dollars, or property of a value not exceeding 
two thousand dollars, paid or delivered under or in consideration of 
such contract; or to revise a contract where such relief is sought in an 
action upon such contract of which action the court otherwise has juris- 
diction. 

(d) All proceedings in forcible entry or forcible or unlawful 
detainer where the rental value is two hundred dollars or less per month, 
and where the whole amount of damages claimed is two thousand 
dollars or less. 

(e) All actions to enforce and foreclose liens on personal property 
where the amount of such liens is two thousand dollars or less. 

(f) All actions to enforce and foreclose liens of mechanics, 
materialmen, artisans and laborers where the amount of such liens is 
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two thousand dollars or less; provided, that where an action is pending 

in the superior court and affects property which is also affected by an 

action pending in the county court to foreclose such a lien or where the 

total amounts of such liens sought to be foreclosed against the same 
property aggregate an amount in excess of two thousand dollars the 
county court, upon motion of any interested party, shall order such 
action pending therein to be transferred to the proper superior court. 

Upon making of such order the same proceedings shall be taken as are 

provided under section 399 of the Code of Civil Procedure with respect 

to the change of place of trial. 

(g) All cases to charge the interest of a debtor partner with pay- 
ment of the unsatisfied amount of any judgment rendered by such court 
in the manner provided in section 2422 of the Civil Code, or any amend- 
ment thereof, and in such cases to appoint a receiver and to make any 
order or perform any act mentioned or authorized in said section; in 
proceedings under section 689 of the Code of Civil Procedure, or any 
amendment thereof, to determine title to personal property seized in 
an action pending in, or upon execution issued by, such court; to appoint 
receivers in the cases mentioned in section 547a of the Code of Civil 
Procedure, or any amendment thereof, and to make all orders and 
perform all acts mentioned in said section in connection with such cases. 

(h) All cases in equity when pleaded as defensive matter as by 
way of cross-complaint in any case commenced in the county court of 
which it has exclusive jurisdiction. 

(i) All criminal cases amounting to a misdemeanor where the 
offense charged was committed in the county in which said county court 
is established and outside of any city therein in which a municipal court 
is or shall be established and outside of any city therein in which a 
police court having exclusive jurisdiction of such cases shall have been 
or shall hereafter be established pursuant to the provisions of section, 8% 
of Article XI of the Constitution of the State of California, except those 
of which the juvenile court is given jurisdiction and shall have concurrent 
jurisdiction in all criminal cases amounting to misdemeanor where the 
offense charged was committed in a city having a police court created 
under the provisions of section 81% of Article XI of the Constitution and 
which said police court is not given exclusive jurisdiction of all such 
cases, except those cases of which the juvenile court is given jurisdiction. 

Sec. 22. The judges of each county court are magistrates. 

Sec. 23. The board of supervisors shall require bonds from the judge, 
clerk and from such deputy clerks as it may require, conditioned for the faithful 
discharge of the duties of their respective offices, in amounts to be fixed by said 
board. Said bonds shall be filed with the board of supervisors. The premium 
upon said bonds, if any, shall be a charge upon the county. 

Sec. 24. The clerk shall have an office at the place at which each depart- 
ment of said court is established and shall receive for filing at each of said places 
all papers offered for filing relating to the business of said county court, subject 
to the power of said court to provide by rule for the filing of such papers in 
such department or departments thereof as may be convenient or necessary for 
the orderly dispatch of the business of said court. 

Sec. 25. In the month of January of each year it will be the duty of the 
judges of said court to make an order designating the estimated number of trial 
jurors that will in the opinion of the said judges be required for the transaction 
of the business of the court and the trial of causes therein during the ensuing 
year. Immediately after the said order is made the county clerk of said county 
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shall select a list of men and women to serve as trial jurors in said court during” 
the ensuing year, or until a new list is provided. The selection of lists shall bem 
made of persons suitable and competent to serve as jurors resident in said county, 
and in making such selection the county clerk shall take the names of such only 
as are not exempt from serving, who are in possession of their natural faculties, 
are not infirm or decrepit, of good character and proved integrity and of sound 
judgment. A certified list of the persons selected to serve as such trial. jurors 
shall at once be placed in the possession of and filed with the presiding judge 
of said court. The persons whose names are so returned shall be known as 
regular jurors and shall serve for one year and until other persons are selected 
and returned. 

Whenever the business of any department of such court shall require the 
attendance of a trial jury the judge presiding in that department may make an 
order directing the sheriff to summon trial jurors from the list of persons pre- 
pared as hereinabove stated by notifying each orally that he is summoned, and the 
time and place at which his attendance is required, or by leaving a written notice 
to that effect at his place of residence with some person of proper age, or by 
mailing such notice by registered mail. 

After all of the persons whose names appear upon the list.of jurors for such 
county court have been summoned and there is not a sufficient number of compe- 
tent jurors present, the judge presiding in any department may direct the sheriff 
to summon a sufficient number of persons having the qualifications of jurors from 
the body of the county. 


Sec. 26. The clerk shall keep a record of the proceedings of said court in 
such manner as he shall be required by the rules of said court not inconsistent 
herewith nor with the laws of this State. 

The clerk and his deputies shall be authorized to administer oaths, take and 
certify affidavits and acknowledgments and shall be authorized to issue and sign 
writs, summonses and all other processes in any action or proceeding in the 
county court. The said clerk shall issue, sign and certify to any and all papers, 
transcripts or records which shall be required to be issued, signed or certified. 

All complaints, answers and all other pleadings and papers required to be 
filed in said county court shall be filed with the clerk of said court, subject to 
the power of the court to provide by rule for the filing of such complaints, 
answers, pleadings and papers in such office or offices as convenience and the 
proper despatch of the business of such court may require. The clerk of said 
court shall keep all of said papers and a permanent record of said actions and 
proceedings. All fees which are by law allowed for the official services of the 
clerk of said court shall be exacted and paid together with all other fees, for- 
feitures or penalties into the county treasury. 


Sec. 27. Appeals in both civil and criminal actions arising in county courts 
shail be appealed to the superior court of such county and shall be commenced 
and prosecuted in the manner provided by law for appeals from the judgments 
of municipal courts. 


Sec. 28. Rules governing practice and procedure and the disposition of the 
business of such court not inconsistent herewith nor with the laws of this state 
shall be made by the judges of said court. 


Sec. 29. If any section, subsection, sentence, clause or phrase of this act 
is for any reason held to be unconstitutional, such decision shall not affect the 
validity of the remaining portions of this act. The legislature hereby declares 
that it would have passed this act and each section, subsection, sentence, clause 
and phrase thereof irrespective of the fact that any one or more sections, sub- 
sections, sentences, clauses or phrases be declared unconstitutional. 
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